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Twenty-one States Now Using 
Character Service 


A rule adopted by the Supreme Court of Appeals of West Virginia on 
December 7 requires each foreign attorney applicant to “cause to be filed 
with the Secretary of the Board a report of The National Conference of Bar 
Examiners concerning his past practice and record, and furnish such other 
satisfactory evidence of character as the Board may require.” There are now 
twenty-one states which are using this service. 


During the months ‘of October and November the Conference received 
fifty-two applications for investigation and completed eighty-one. 
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The Work of Bar Examiners 
in a Small State 


By Louis E. WymMan* 


Member of the New Hampshire State Board of Bar Examiners 


These remarks are offered with some hesitation because my experience 
as a bar examiner has been so much less than that of one of my associates 
who has already made a valuable contribution setting forth his New Hamp- 
shire experience. For some twenty-five years Fred Demond, of Concord, 
New Hampshire, has served as one of our examiners. The details of his 
studies as published in the October, 1933, and April, 1934, issues of The Bar 
Examiner will give you a picture of the New Hampshire point of view that 
is much better than anything that I can portray. In his 1934 essay it is stated 
that “New Hampshire has not adopted the American Bar Association stand- 
ard, and neither partial college education nor law school attendance has 
been a prerequisite for examination during any portion of the period covered.” 
This referred to the period from 1920 to 1933. Since that time, as an out- 
growth of the continued contest over the problem of legal education within 
this Association, a contest that was carried to New Hampshire in 1928 when 
in our annual meeting Mr. Demond delivered a paper at the same time that 
Dean Archer was asked to speak, New Hampshire has adopted practically 
the Association standard, taking full effect in 1938. In other words, it was 
demonstrated that the more the subject of education was discussed, the more 
people became convinced that a sound standard of preliminary education 
for the law must be adopted. 

We give one examination a year, and the work of preparing and correct- 
ing examinations is with us perhaps just as heart-rending as it is in any other 
state. We have about thirty applicants a year. This year there were thirty- 
five. We do not publish our questions even after the examination is over, 
although the Supreme Court keeps them on file. One reason for this is that 
it seems to us that if former questions are available in printed form, cram 
courses can more easily prepare a man for such a specialized examination, 
because after all there may be said to be a limit to the comparatively routine 
questions that may be asked in law examinations on contracts, torts, property, 
criminal law, equity, evidence and pleading. When I first came on the Board 
seven years ago, these subjects were made the basis of six separate papers 
of fifteen questions each, two hours to a paper. My first impression was that 
the papers were too easy, but after the examination I found that those who 





* An address given at the annual meeting of The National Conference of Bar Examiners 
in Kansas City on September 28, 1937. 
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took them did not think so. Later we mixed the papers so that instead of a 
paper with fifteen questions on contracts, it was paper No. 1 with different 
subjects dealt with, although still fifteen questions. I have been told by some 
of the boys that even this simple change tends to make the paper more 
difficult. In other words, if a boy is being examined on contracts, his con- 
tractual memory functions better with a series of questions on the same 
subject than it does where he has to shift to another subject. 

We also found that those who were taking the examinations appeared 
to require more than the two hours allotted. This may have been due to 
some lengthening of the questions. This seems to me to be the unconscious 
tendency of one who has taken the Harvard law examinations, or who has 
read The Bar Examiner. We were never very strict in our two-hour rule, 
and we came to feel that a paper announced for two hours which was ex- 
tended for considerably beyond that time was not quite fair to others who 
had tried to observe the limitation. We therefore changed from six papers 
to be finished in two days to nine papers of ten questions each, to be taken 
on three days, with a strict limitation of two hours for ten questions. As 
a matter of mechanics, the change worked well enough, although it appar- 
ently makes no difference in the quality of answers received. 


In giving a bar examination, I have a personal feeling that the examina- 
tion is as much a test of the examiners as it is of the student. Correcting 
the papers ourselves, it seems to me a practical impossibility to get away 
from the personal equation. I doubt if a concealment of names would be 
sufficient for this because in many cases handwriting alone would disclose 
the identity; and if the qualifications of a candidate are to be judged in any 
degree by an oral examination, the identity of the candidates must be known. 
This does not mean any favoritism. I have never seen any indication of 
favoritism in any of our examiners in correcting papers. Indeed, our attitude 
toward an examination is quite judicial. We have failed to pass men whose 
marks were even close to the line, even though, knowing those men, we 
wished we might be able to pass them. 

Of course, this question of marking examination papers gives no real 
trouble in the case of the good student or in the case of the poor one. Our 
passing mark is 70, and we never have any question about any man who on 
first marking receives 75 or better, or any who receives 65 or less. It is the 
twilight zone where we have our trouble and where we mark and remark 
and try to get the spirit of the paper to determine passing ability. I hhave 
discovered no rule which makes this work easy. I have not myself under- 
taken to study statistics, but I am quite satisfied that as a general proposition 
a sound general educational foundation is essential to a sound legal under- 
standing. This is almost too obvious to require statement; yet it is an in- 
ference one must draw from one’s experience in correcting bar papers. 
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However, we cannot assume that education stops upon admission to the 
bar. Anyone may pursue or forget prior study. Aptitude or inaptitude for 
the law may as well be demonstrated after as before admission. I cannot 
agree with those who advocate pre-law school examinations on the question 
of legal aptitude. With rare exceptions, I do not believe that a young man 
of twenty-one can know definitely his leanings toward the law or then 
demonstrate what his future may be. Indeed, it may develop that the legal 
education itself is the very thing that the boy needed to open his eyes to the 
field that he desires to occupy in life. It is my own conclusion that while one 
who has been led to the law under the Bar Association standard may be 
better fitted to pass an examination, nevertheless some particular individual 
may acquire a knowledge of the law in a part-time school, in a night school, 
or by office study, and may after admission appreciate the value of education 
and supplement his law by outside work, which another who has merely 
followed the American Bar Association standard for the sake of admission 
may neglect. Opinion may well differ as to what constitutes a good lawyer. 
The field of practice is so broad that no standard of fitness can be applied to 
everyone. You all must know this from your own experience in advising 
clients what lawyers to employ in particular cases. In our New Hampshire 
examinations we have tried to recognize this spread. We know that the 
industrious young man starting in the law must look up the statutes and 
decisions applicable to each case as it comes to him, and our examinations 
therefore deal with the rudiments and not with the more complicated ques- 
tions which we think he should be able to answer in his practice if he shows 
that he understands certain elementary basic principles. The better he is 
as a lawyer, the more he will look up the law before he gives advice; he 
will not depend alone upon his memory the way he has to when he takes 
an examination. 

We have a rule that bars applicants from taking more than two examina- 
tions. This rule, however, is not inflexible. We try to advise failures as 
to the seriousness of the failure and the course of study that should be 
followed to make up for the failure. There have been cases where we have 
advised that it was hopeless for the applicant ever to think of being a lawyer. 
We feel that we cannot control all those who desire to study law, but we 
do try to control obvious waste of time in the further study of the law 
where the first examination so indicates. 

From the records of the results of examinations since 1902, it would 
appear that our general system of marking examination papers fairly well 
stands the test of time. The records from 1902 to 1927, inclusive, show 
43 examinations, with a total of 304 applicants passed. Taking the two who 
received the highest marks on each examination as against the field, and 
using perhaps a rough, off-hand judgment as to ability as demonstrated 
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in practice, it appears that one-half of those who led the examinations ac- 
quired later a recognized standing as against less than a fourth of the remain- 
ing 218. Of course, this may be only what one should expect, but it seems 
to me to indicate that the bar examination is not entirely a useless process. 

I do not know that I have said anything to you that has any real value. 
In brief, we bar examiners in a small state try to do our work, having in 
mind the best interests of the young applicant, and of the public he is seek- 
ing an opportunity to serve. 





Missouri Urges Higher Standards 


Editor’s Note: In many states there is a general feeling among the bar 
that when a requirement of two years of college education is adopted 
there is nothing further which needs to be done toward increasing admis- 
sion standards. The following report from the Missouri Committee dis- 
poses of this theory so concisely by its discussion of the character of 
pre-legal education, the quality of law school study, and the fallacy of 
law office training, that it is reprinted in full. 

Your Committee has studied the problems of legal education and ad- 
mission to the bar and has held a joint meeting with the deans of the state 
law schools and the State Board of Law Examiners. 

We have approached the subject from the viewpoints of the public inter- 
est, of the person contemplating entering the legal profession, and of the 
profession itself, taking into account pre-legal requirements, legal study and 
training, and methods of testing the fitness and qualifications of the applicant 
for admission. 

In the past decade there has been in Missouri, as elsewhere in the United 
States, substantial progress in legal education and in the qualifications for 
and methods of admission. Requirements for entrance to law schools and 
admissions to the bar have increased, and are generally approaching the 
standard set by the American Bar Association of two years of college training. 
The Supreme Court of Missouri by rule has in effect adopted that standard, 
with the qualification that the student may have the equivalent of two years 
of college training although never having attended college. The practical 
method of determining whether the applicant for the bar examinations pos- 
sesses the equivalent of two years of college, in the event he does not have 
college credits, is an examination given by the University of Missouri in 
college subjects substantially equivalent to the first two years in a standard 
college. 

We believe this exception to the two year college rule was a proper 
step in the transition to higher requirements. With college training, how- 
ever, in the reach of everyone sufficiently eager to enter the legal profession, 
we believe it would now be in the interest of the public, the profession, and 
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the aspirant, to require two years of college training as a prerequisite to the 
study of law, and we so recommend. 

The American Bar Association has prescribed certain standards for law 
schools which it classifies as approved schools which are commonly known 
as grade A institutions. Four law schools in Missouri are now classified; 
the law schools of the University of Missouri, Washington University, St. 
Louis University and the Kansas City School of Law. Within the last five 
years several law schools in Missouri, apparently recognizing their facilities 
to be insufficient to properly equip students under the new requirements, 
have closed. There are, however, several law schools in the state, and 
various law schools in other states, which do not meet the American Bar 
standards, and from which a substantial number of students graduate annually 
and apply for admission in Missouri. 

Statistics indicate that a high percentage of graduates of grade A law 
schools pass the bar examinations and that a very large percentage of gradu- 
ates of other law schools fail. It is the opinion of your Committee that law 
schools not meeting the requirements of grade A schools as prescribed by the 
American Bar Association usually lack facilities to give the average student 
a first class legal education, and their students are not receiving the training 
necessary to properly equip them for admission to the bar. 

It is our opinion, therefore, that recognition ought to be given only to 
such schools as meet the requirements of the American Bar Association as 
to grade A law schools. Some injustice, however, might result from the 
immediate adoption of such a rule. There are many students now in such 
schools in Missouri whose past work would be nullified. There are also some 
schools now not meeting those requirements which we believe could and. 
would comply with them in a reasonable time, and they should be given an 
opportunity to do so. 

We, therefore, recommend that the Supreme Court adopt a rule that no 
student entering law school after September 1, 1939, be eligible to take the bar 
examinations unless the school at the time the student entered is classed by 
the American Bar Association as a grade A law school. 

There is also the problem of student training in law offices. This practice 
has prevailed in Missouri for many years, and many of the good lawyers 
of the state were so trained. Conditions, however, have changed quite radi- 
cally since the practice began. There are now six law schools in this state 
recognized by the Board of Law Examiners in St. Louis, Columbia and 
Kansas City, and they may be entered by anyone prepared to study law. 
Facilities for school training are, therefore, quite generally available. Further, 
the average practitioner is too busy properly to outline a complete course of 
study for a student and give him sufficient supervision. The scope of the law 
is constantly expanding and becoming more complicated. Preparation and 
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education for it are correspondingly more burdensome and exacting. The 
result is that a large percentage of applicants for admission to the bar who 
have studied only in law offices fail to pass the bar examinations. 

Your Committee feels that law office training no longer affords adequate 
preparation, and recommends that the Court give serious consideration to its 
discontinuance. 

Here again, to avoid injustice, consideration must be given to cases where 
study was begun under approval by the Court. We think the situation would 
be met by a rule that law office study would not be recognized as qualification 
for taking the bar examinations unless the work shall have been completed by 
September 1, 1940. 

Your Committee recommends that a copy of this report be filed with 
the Clerk of the Supreme Court, with request that he call it to the attention 
of the Court, and with request that the Court, in appropriate rules, adopt the 
recommendations herein contained. 


Respectfully submitted, 


TYRRELL WitiiaMs, A. G. EBERLE, W. E. Masterson, A. M. Meyer, 


R. B. CaLtpweELt, Chairman, 
Committee on Legal Education and Admissions to the Bar. 





Bar Examinations: Are the Gradings 
Accurate? 


By James E. BrENNER* 


Research Director of the California Committee of Bar Examiners 


“Are California bar examination answer books accurately graded?” This 
question is probably asked by almost every applicant for admission to practice 
law if he fails the examination. As.a matter of fact the question is likely 
to be asked by any one who has preconceived ideas about a particular appli- 
cant being a good student, if that applicant should fail to pass the examination. 

The Committee of Bar Examiners is conscious of this question at all times 
and it has applied every check that seems practical to determine whether 
or not the answers are accurately graded. Immediately following each 
examination the readers, employed to grade the answers, all of whom are 
practicing lawyers not connected with any law school, are given individual 
assignments of questions and answers to be graded.’ * * * 


* Excerpts from an article in the California State Bar Journal for November, 1937. 
1For further information on the grading used in California see V The Bar Examiner 7. 
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Another question frequently asked is, “Do the readers give credit for 
sound reasoning in those cases where the applicant does not accurately state 
the law?” The only way to determine this is to check the answers and 
the grading. The Committee for Cooperation Between the Law Schools 
and The State Bar of California, which is composed of practicing lawyers, 
the members of the Committee of Bar Examiners, and the deans of a number 
of California law schools, requested permission to make a check to determine 
whether or not sufficient credit was given for a well reasoned answer which 
did not state the law correctly and whether an answer which stated the law 
correctly, but gave unsound reasons or failed to give reasons, was graded too 
high. Permission was granted to make this study and a sub-committee was 
appointed to go over a cross-section of the answer books of the previous 
examination. 

When the study was completed the sub-committee filed a report which 
indicated that it found very little evidence of inaccurate grading due to the 
reader stressing local law or giving insufficient credit for well reasoned 
answers. The Committee of Bar Examiners discussed the report with the 
readers prior to the next examination and any helpful suggestions which 
were set out in the report were passed along to the readers. 

Another question which is always a matter of concern is why graduates 
of good law schools fail the bar examination. Much thought and time have 
been given to a study of this question and a number of factors have been 
definitely ascertained as reasons why good students fail. Some of these 
factors are: (a) Insufficient time for review for the bar examination; (b) 
Taking a full time law office position following graduation but before taking 
the bar examination; (c) Failure to take a sufficient number of basic courses 
during law school training; (d) Illness while in law school or immediately 
prior to or during the bar examination; (e) Assuming too much extra-cur- 
ricula responsibility while in law school; (f) Failure to master first year law 
school courses; (g) Inability to marshal the varied principles involved in a 
comprehensive examination such as the bar examination; (h) A substantial 
hiatus between periods of law study; (i) Applicant may be considerably 
older than the average student at the time he takes the examination. The 
older the applicant beyond the age of twenty-three the more likely he is to 
fail the bar examination. 

In considering this question of why graduates of good schools fail it was 
decided to check the grading to see if it might be partly responsible for the 
failure. 

The Committee of Bar Examiners prepares charts which show how a 
particular applicant ranks in the law school with the other applicants from 
the same school, and how the same applicant ranks within the group from 
his school based on the bar examination results. It was thought that it 
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might be helpful to make a careful study of the answer books of the appli- 
cants who had a wide variance between their ranking based on the law 
school record and their ranking based on the bar examination to determine 
whether this variance was due in any part to inaccurate grading. 

A sub-committee of the Committee on Cooperation was requested to 
make this study. For the purpose of its review the sub-committee chose the 
answer books pf a number of applicants who had a substantial variance. 
The identity of the applicants was unknown to the sub-committee and its 
study was entirely independent of the work of the readers and the reviewers. 

Usually the grades assigned by the readers and the sub-committee were 
the same or within a few points of each other. Considering each applicant 
separately and taking the total grades assigned for the answers reviewed 
the variance between the grades of the readers and the grades of the sub- 
committee for the same applicant was 1% or less in over 40% of the cases. 
There were three cases in which the variance was between 5.3% and 6.2%. 
Except for one case these showed the greatest variance. It was interesting 
to note that in each of these cases the sub-committee had graded the applicant 
lower than the original readers. 

In 75% of the cases the sub-committee assigned a lower grade than the 
readers but in each case except one the variance was within a few per. cent. 

In the 25% of the cases where the sub-committee assigned a higher grade 
the variance was very slight. In only three cases did the sub-committee 
assign a higher grade to an applicant who had failed. In two of these cases 
the applicant’s grades were passed upon by the reviewers and failed by 
them as well as by the readers. In the third case the applicant had received 
a grade of 64% from the readers and the grade assigned by the sub-committee 
was only slightly higher. 

Taking the average of the grades for all of the applicants whose books 
were checked by the sub-committee it was found that the readers had been 
more lenient by 1.4% than the sub-committee; for the applicants whose 
books were also passed upon by the reviewers the latter were 2.1% more 
lenient than the sub-committee. 

These figures would seem to indicate that the cause for the variance 
between the law school rating of an applicant and the bar examination rating 
of the same man within his own law school group cannot be attributed to 
inaccurate grading. 

It might be of interest to some of those who read this article to see how 
these variances range. Below is a table of variances for one California law 
school which shows the standing of its applicants on a recent bar examination 
according to their law school records and their corresponding bar examination 
rating. In the right hand column is shown the variance between the two 
ratings. 


186 





Law Bar Law Bar 


School Exam. School Exam. 
Applicant Rating Rating Variance Applicant Rating Rating Variance 
A 1 2 —1 Oo 15 12 3 
B 2 1 1 P 16 28 -—12 
Cc 3 7 —4 Q 17 8 9 
D 4a 3 1 R 18 19 -—1 
E 4b 6 —2 s 19 18 1 
F 6 11 ee) = 20 20 0 
G 7 16 —9 U 21 10 11 
H 8 13 —5 Vv 22a 21 1 
I 9 9 0 Ww 22b 22 0 
J 10 17 —7 x 24 24 0 
K 11 5 6 Y 25 25 0 
L 12 15 a Z 26 27 —-1 
M 13a 14 —1 AA 27 26 1 
N 13b 4 9 AB 28 23 5 


The average variance is 3.5 numbers. In percentage it is 12.6%. 

Applicant “G” who ranked nine numbers lower in the bar examination 
than in the law school had a serious illness following his second year of law 
and was obliged to leave school for a year before taking his final year of law. 
His health was considerably below normal all during his last year of law and 
he had not entirely regained his health at the time of the bar examination. 

Applicant “J” ranked seven numbers lower in the bar examination than 
in the law school. This applicant was entirely self-supporting and found 
it necessary to accept a full time position following graduation. This mate- 
rially curtailed the amount of time available for review for the bar ex- 
amination. 

Applicant “N” stood nine numbers higher in the bar examinations. His 
case is just the reverse of applicant “G.” Applicant “N” was considerably 
below normal in health during the first two years of his law study. He was 
forced to be absent from classes on many occasions during this period and 
at times these absences covered two or more weeks. During his last year of 
law study he had fully recovered his health and his law school record was 
excellent and this improvement apparently carried over into his bar 
examinations. 

Applicant “P” had a very definite let down during his last year in the 
law school. He appeared to have a number of outside interests during this 
time. He was married shortly after graduation from the law school and 
prior to taking the bar examination. He failed to pass the bar examination 
in the first attempt as might have been predicted but passed a very creditable 
examination on the second attempt after he settled down and seriously pre- 
pared for the examination. 

Applicants “Q” and “U” are both cases of students who were somewhat 
immature when they entered law school and who did not really find them- 
selves until after the first year of law study. After the first year they made 
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very creditable progress in their law school work and this improvement 
apparently carried over into the bar examinations. 

The above cases include those in which there was a substantial variance 
between the law school and the bar examination ratings. Where it is possible 
to make a study of each individual case it is usually possible to account for 
the variance in records and to determine the cause in case of failures. Oc- 
casionally a case will seem unexplainable for a time but eventually some 
factor usually comes to light which makes the case a clear one. 

There is certain to be some variance because of the human factor involved 
in grading but this is held to a minimum by the checks and counter checks 
which are made in the grading. If an applicant proves to be a borderline case 
within 5% of passing his answer books are regraded by the reviewers. The 
tests and studies seem to indicate that the tendency of the readers is to err 
on the side of leniency toward the applicant and the tendency of the reviewers 
is even more so. In case of doubt it seems apparent that the doubt is resolved 
in favor of the applicant. 





Arizona Court Adopts American Bar 


Standards 


The Board of Governors of the State Bar of Arizona met in Phoenix on 
November 27 and recommended to the Supreme Court of the state the fol- 
lowing rule: “Beginning with the first bar examination to be held in the 
year 1940, no person shall be entitled to take an examination for admission 
to the State Bar of Arizona unless such person shall have graduated from 
a law school on the approved list of the American Bar Association.” The 
State Bar Association at its last annual meeting passed the resolution direct- 
ing that this matter be presented to the Court. The proposal was made by 
the Judicial Council and, according to information just received, has been 
adopted by the Court with a minor change as to students who have already 
begun the study of law. 





Two Law Schools Approved by the A.B. A. 


At its meeting in Kansas City on September 28, the Council on Legal 
Education and Admissions to the Bar of the American Bar Association granted 
provisional approval to the following law schools: 

Brooklyn Law School, St. Lawrence University, Brooklyn, N. Y. 


(Except as to those students in afternoon and evening divisions who entered 
the school prior to September, 1937.) 
St. John’s University, School of Law, Brooklyn, N. Y. 
(Except as to those students in afternoon and evening divisions who entered 
the school prior to September, 1937.) 
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